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Court of Appeals of the District of Golumbii* 

No. 3761. 

Delia M. Snider, Appellant, 
vs. 

Joseph J. Lyons. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 62787. 

Joseph J. Lyons, Plaintiff, 
vs. 

Delia M. Snider, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the tim^ here¬ 
inafter mentioned, the following papers were filed and pfoeeedlDgs 
had, in the above-eiititled cause, to wit: 

1 Particulars of Demand in the Municipal C&uft, 

Filed August 28, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62787. 

Joseph J. Lyons, Plaintiff, 
vs. 

Delia M. Snider, Defendant. 

Delia M. Snider to Joseph J. Lyons, Dr. 

To bcdcmce due for goods, wares and merchandise as 
ac(k)imt stated. . lisa.80 

1—3761a 




^-2 . DELIA M. SLIDER VS. JOSEPH J. LYONS. 

, With interest thereon from August 1, 1916. 

Attorney for Plaintiff, 

Certificate of Municipal Court on Appeal, 

♦ ♦♦♦♦♦♦ 

Date. Proceedings. 

Plaintiff^s attorney—J. Y. Reeves. 

1919. Defendant's —C. W. Maupin. 

July 30th. Bill of particulars and bond filed. Summons and copy 
“ “ issued returnable Aug. 13—2 P. M. 

Aug. 6th. Summons returned, “summoned as within directed.^^ 

“ 13th. Trial—witnesses sworn. 

“ “ Judgment for plaintiff for $283.80 with interest from 

“ “ Aug. 28—1916 and costs. 

“ 19th. Appeal, undertaking on with Southern Surety Company, 
“ “ surety, approved and filed. 

“ 20th. Appeal, notice of, filed. 

“ 27th. “ record on and papers filed with Clerk of Supreme 

“ “ Court, D. C. and notice sent to defendants attorney. 

2 This is to certify, that the foregoing is a true copy of the 
Docket Entries and of all the proceedings had before the said 

Court in the above cause, and that the annexed documents are all the 
original papers filed in said cause. 

Witness, the Honorable Judges of said Court this 27th day of Au¬ 
gust, A. D. 1919. 

BLANCHE NEFF, 

Clerk, 

Costs paid by Plaintiff, $2.35. 

Costs paid by Defendant, $1.00. 

Memoranda, . 

November 2, 1921.—Jury sworn and Verdict for Plaintiff for 
$283.80 with interest from August 1,1916. 

November 3, 1921.—Motion for a new trial filed. 

Motion in Arrest of Judgment, 

Filed November 7, 1921. 

3 Comes now the defendant by her counsel and moves the 
court in arrest of judgment on the verdict for plaintiff herein, 

and to enter judgment for defendant notwithstanding the verdict, it 
appearing by the record that the claim of the plaintiff is upon an ac¬ 
count stated August 1, 1916, with interest from that date, and that 




DELIA M. SNIDER VS. JOSEPH J. LYONS. 
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the court has allowed the plaintiff to enter a remittitur of the inter¬ 
est accruing on the account between August 1, 1916 and August 
27th, 1916 and directed the clerk to enter a judgment for $283.80, 
with interest from August 27th, 1916, in favor of plaintiff, on the 
theory that the evidence showed an account stated by the plaintiff 
August 27th, 1916 instead of August 1st, 1916. 

AV. A. COOMBE, 

CHAPMAN W. MAUPIN, 

Attorneys for Defendant, 

To Jos. Y. Reeves, Esq., 

Atty. for Plaintiff, 

City: 

Please take notice that the above motion will be brought to the at¬ 
tention of Mr. Justice Hoehling, in Circuit Court, No. 3, on the next- 
day assigned for the hearing of motions in that court. 

W. A. COOMBE. 

CHAPMAN W. MAUPI^^; 


Service of copy of the above is hereb\" acknowledged, this 7tli day 
of November, 1921. 

JOS. Y. REEVES, " , 

Atty. for Plaintiff^ 

Remittitur of Plaintiff. 


Filed November 7, 1921. 

♦ . ♦ ♦ ♦ ♦ * * . 

Comes now the plaintiff in the above-entitled cause, and by leave of 
'the ^urt in that behalf first had and obtained, remits of the 
4 verdict heretofore rendered therein so much thereof as allows 
interest on the amount found by the jury, prior to August 28, 
1916, and consents that the said verdict may be read and stated as 
though rendered for the plaintiff for the sum of $283.80, with inter¬ 
est from August 28, 1916. 

JOS. Y. REEVES, 
Attorney for Plaintiff.' 
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1>9tlA M. 8ITOER VS. JOSEPH J. LYOVB. 


Supreme Court of the District of Columbia. 

Friday, November 25th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

4c 

Before Judge Hoehling. 

Come now the parties hereto by their respective attorneys of 
record and thereupon the plaintiff having filed a remittitur of so 
much of the verdict as allowed interest prior to August 28th 1916, 
and the motions for a new trial and in arrest of judgment having 
been severally overruled judgment on the verdict exclusive of such 
r^ittitur is ordered. Wherefore, it is considered that plaintiff re¬ 
cover of defendant and the Southern Surety Company, her surety 
the sum of Two Hundred Eighty-three and 80/100 Dollars 
($283.80), with interest thereon from the 28th day of August 1916, 
together with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment, the defendant by her said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking to operate as a supersedeas, is 
hereby fixed in the sum of Five Hundred Dollars, or for costs 
5 only,, in the sum of One Hundred Dollars with leave to de¬ 
posit the sum of Fifty Dollars, with the clerk, in lieu thereof. 

Assignment of Error. 

Filed December 10, 1921. 

a ♦ 4c 4c 4c ' a 

Tb® court orrecl in overruling defendant’s motion for new trial 
ajp4 S^oiion in arrest of judgment, and in proceeding to determine, 
without the aid of a jury, that an account was stated by plaintiff 
to def^dant on August 28th, 1916, and in entering judgment for 
plaintiff with interest from that date. 

FRED B. RHODES, 

W. A. COOMBE, 

CHAPMAN W. MAUPIN, 

Attorneys for Defendant. 

Copy of above received Dec. 9th, 1921. 

JOS. Y. REEVES, * 
Attorney for Plaintiff. 
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Appellant's Designation of Record. 

Filed December 10, 1921. 

♦ ♦♦♦♦♦♦ 

The clerk will please include the following papers in the transcript 
of the record in this case, 

Pairticulars of Demand. 

Verdict. 

Motion for New Trial (Mem.). 

Motion in Arrest of Judgment. 

Judgment. 

Assignment of Error. 

This Designation of Record. 

FRED B. RHODES, 

W. A. COOMBE, 

CHAPMAN W. MAUPIN, 

Attorneys for Appellant. 

Copy of above received Dec. 9th, 1921. 

JOS. Y. REEVES, 

Atty. for Tlaintiff. 

0 Appellee's Designation of Record. 

Filed December 15, 1921. 

★ * ♦ * * * 

The Clerk will please include the following papers in the record 
on appeal in this case: 

1. Remittitur of plaintiff. 

2. This designation of record. 

JOS. Y. REEVES, 
Attorney for Plaintiff, Appellee. 


Memorandum. 

December 17, 1921.—$50 deposited in lieu of Bond on Appeal. 

7 Supreme Court of the District of Columbia. 

United States of. America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages nuabered from 1 
to 6, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 62787 at Law, wherein 
Joseph J. Lyons is Plaintiff and Delia M. Snider is Defendant, as 
the same remains upon the files and of record in said Court, 
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DELIA M. SNIDER VS. JOSEPH J. LYONS. 


In testimony whereof, I hereunto sub^ribe my name and afiix the 
seal of said Court, at the City of Washington, m said District, this 
28th day of December, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3761. Delia M. Snider, appellant, vs. Joseph J. Lyons. Court of 
Appeals, District of Columbia. Filed Dec. 30, 1921. Henry AV. 
Hodges, clerk. 


(5487) 



198 W- JWmCT 50BS. 


Court of 


co'jFrr O' • -SAL* 

OfoTWCT 'DF CXX-I'M- ■ 

K T li le o 

m Z - 1922 

THE ,, 

Appeals, District of 
Columbia 


October Term, 1921. 


No. 37()1 


Delia M. Snider, 

Appellant. 


vs. 


Jos. J. Lyons, 

Appellee. 


BRIEF FOE APPELLANT. 


Chapman W. Maupin, 
Attorney for Appellant. 




o 


Statement ok ttte Case. 

Plaintilf, appolleo, sued in the Municipal Court 
upon an alleged account stated, with interest from Au¬ 
gust 1, 1916, and recovered judgment, with interest 
from Auffusf 28^ 1916 (Rec. p. 2). 

On appeal to the Supreme Court of the District of 
Columbia a jury found for plaintiff, with interest from 
Aufiusf 1, 1916 (Rec. 2). 

Defendant moved for a new trial on the ground that 
the evidence showed that there was no account stated 
by plaintiff on August 1, 1916. Plaintiff* thereupon 
filed a remittitur of the interest accruing between Au¬ 
gust 1 and August 28, 1916 (Rec. 3). 


Defendant immediately moved in arrest of judg¬ 
ment on the ground that the court had no power, by 
the allowance of a remittitur, to determine without the 
aid of a jury that an account was stated ])y plaintiff 
on August 28, 1916 (Rec. 2). 

The court overruled ilefendant’s motion for new 
trial and motion in arrest of judgment, and, without 
submitting to a jury the question whether an account 
was stated by plaintiff to defendant on August 28, 
1916, entered judgment for plaintiff, with interest 
from August 28, 1916, from which judgment defendant 
then and there, in open court, noted her appeal (Roc. 
4). 






Assignment of Error. 


The court erred in overruling appellant's motion 
for new trial and motion in arrest of judgment, and in 
proceeding to determine, without the aid of a. jury, 
that an account was stated by plaintiff to defendant 
on August 28, 1916, and in entering judgment for 
plaintiff with interest from that date. 

ARGUMENT. 

The trial justice had no power^ after the jury had 
been discharged, to direct the clerk to change their 
verdict so as present a different state of facts from 
that which they had fomid. 

The plaintiff could not, by a remittitur, deprive 
the defendant of her right to have the jury find all the 
facts necessary to support the judgment of the court. 


The plaintiff’s bill of particulars and the verdict 
of the jury both presuppose an account stated on Au¬ 
gust 1, 1916, because interest could not run from that 
date unless there had been an account stated on that 
date. An account stated raises a new cause of action 
against which the statute of limitations begins to run 
from the dav on which the account was stated. 

King vs. Davis, 168 Mass. 133; 

Radford vs. Fowlkes, 85 Va. 820. 


# 
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Appellant was entitled, under the V'lltli Amend¬ 
ment of the Constitution of the United States, to have 
submitted to a jury the question whether an account 
was stated to her by plaintiff on August 28, 1916. If 
the undisputed evidence in the case had shown that an 
account was so stated, it would still have been the dutv 
of the court to take the verdict of a jury to that effec . 

Hodges vs. Easton, 106 U. S. 408, 412, wIkuv the 
court, in its opinion, said: 

It was the province of the jury to pass up.ai 
the issues of fact, and the right of the defendants 
to have this done was secured by the Constitution 
of the United States. They might have waived 
that right, but it could not be taken away by the 
court. Upon the trial, if all the facts essential to 
a recovery were undisputed, or if they so conclu¬ 
sively established the cause of action as to have 
authorized the withdrawal of the case altogether 
from the jury, it would still have been necessary 
that the jury make its verdict, albeit in conform¬ 
ity with the order of the court. 

It having been plain from the evidence that there 
was no account stated on August 1, 1916, the trial jus¬ 
tice in effect set the verdict of the jury aside, and, 
without awarding a new trial, proceeded himself to de¬ 
termine that an account was stated on August 28, 1916; 
for his allowance of interest from that date presup¬ 
poses an account stated on that date. 


If an account was stated to defendant August 28, 
1916, how did it happen that plaintiff based his claim 
upon an account stated August 1, 1916? 

If there was evidence that an account was stated 
to defendant August 28, 1916, how did it happen that 
the jury was not aware of that evidence and found, in 
effect, that an account was stated to defendant on Au¬ 
gust 1, 1916, which plaintiff, by his remittitur, admits 
could not have been the fact? 

Is not the inference strong that there was no evi¬ 
dence that an account was stated by plain! !ff eitlie 
on August 1 or August 28, 1916, and that the jury al¬ 
lowed interest from August 1, 1916, simply because 
plaintiff claimed interest from that date, and no other 
date was suggested to them as that from which interest 
should run? 

Is there not strong ground for the belief that no 
account was stated by plaintiff to defendant at any 
time, and that the date August 1, 1916, was fixed up¬ 
on by him for no other reason than that the alleged 
account lacked only two days of being barred by the 
statute of limitations (three years) on July 30, 1919, 
the day on which he filed his suit? (Rec. 2). 

If the fact was that plaintiff sold to defendant the 
goods represented by the alleged account stated 
(which defendant denies), the cause of action on the 
open account would have been long before barred on 
July 30,1919, when the suit was filed. Was there not. 
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therefore, a strong; iiulucenieiit to ])laiiititY to »;et rid 
of the bar of the statute by claiming an account stated 
August 1, 1916? 

Possibly it will bo urged that this court will pre¬ 
sume that there was evidence justifying the trial court 
in finding an account stated on August 28, 1916. If 
so, our reply will be that the trial judge could not law¬ 
fully so find, because, under the decision of the Su- 
preme Court above cited, it was the exclusive province 
of a juiy to find the fact that an account was stated by 

plaintiff to defendant on that date. 

.« 

Appellant denies that an account was stated to 
her by plaintiff on August 28, 1916, or at any other 
time, mid insists upon her right, under the Constitu¬ 
tion of the United States, to have a jury, instead of a 
trial justice, pass upon that issue. 

It is respectfully submitted that the judgment of 
the court below should be reversed and the cause re¬ 
manded for further proceedings. 

CHAPMAN W. :\IAUPIN, 
Attorney for Appellant, 
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I 

I 

APPEAL FROM THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEE. 


Joseph Y. Reeves, 

Attorney for Appellee, 


Wilkins Bldg. 



ARGUMENT. 


Assuming that under the informal pleadings of our 
Municipal Court practice the claim of interest herein 
from August 1, 1916, was an allegation that the ac¬ 
count was stated as of that date, the time need not 
be proven as alleged. 

“The allegation of the time when the account 
was stated need not be proved strictly as laid. ’ ^ 

1 Corpus Juris, p. 727, §397. 

Loveiithal v. ^lorris, 103 Ala. 332. 

As to the arguments of appellant relative to what 
the evidence might or might not have shown. Excep¬ 
tions to evidence cannot be considered unless the evi¬ 
dence be returned, and the court, on writ of error, 
mil presume the evidence was proper, if the contrary 
does not appear by the record. 

The question of the account stated having been sub¬ 
mitted to the jury and found by them, their verdict 
at most contained a defect of form in so far as the few 
days’ interest was included, which was cured by Sec. 
954 of the Judicial^ ^ot of I 78 O 7 oh. 20, and the sub¬ 
sequent action of the trial court after the filing of 
the remittitur. 

The Statute of Jeofails applies to defects in ver¬ 
dicts, and where the Court can see from the verdict 
what was the substantial finding of the jury, and that 
it covered what was in issue, the judgment wiU not be 
reversed by reason of any defect in the form of the 
verdict. 

Parkes v. Turner, 12 How. 39,13 U. S. (L. Ed.), 
883. 

Roach V. Hulings, 16 Pet. 321, 322. 



B. & 0. R. R. Co. V. Dougherty, 7 D. C. App. 
378. 


Nor is it error to allow plaintiff to remit an excess 
of interest found in the verdict, and then affirm the 
verdict so amended. 

Paige V. Loring (1873), Holmes 275, 18 Fed. 

Cas. No. 10672. 

In the case of Connor v. Meany, 8 App. D. C. 1, an 
action in contract wherein the plaintiff remitted in¬ 
terest found by the verdict, this Court said: 

“There is no ground for this appeal. If there 
was error in the proceedings with respect to the 
amendment of the verdict—and we are not pre¬ 
pared to say that there was one of which the de¬ 
fendant could complain—it was completely cured 
by the remittitur. It is not necessary to consider 
the power of the courts of this District as regards 
the amendment of verdicts. It is not involved in 
the case. That a very liberal rule prevails is 
shown in a case lately decided by this Court and 
in the cases cited in the opinion therein. B. & O. 
R. R. Co. V. Dougherty, 7 App. D. C. 378.’^ 

This Court also said, in the later case of Columbia 
R. R. Co. V. Cruit, 20 App. D. C. 521: 

“There remains to be considered an assign¬ 
ment of error by the appellant to the effect that 
the trial court should not have allowed the plain¬ 
tiff to enter a remittitur of $3,000, instead of set¬ 
ting the verdict aside in toto and awarding a new 
trial. So far as this is indirectly an assignment 
of error for the refusal to grant a new trial, of 
course we cannot consider it. The question is too 
well settled that we cannot review the action of 
the trial justice in that regard. And so far as it 
complains of the allowance of a remittitur to the 


amount of $3,000 we fail to see wherein the action 
has injuriously affected the appellant.’’ 

It is the contention of the appellee that the jury hav¬ 
ing tried this case upon its merits and found a verdict 
for the plaintiff, the defect regarding the interest in¬ 
cluded therein, if indeed a defect existed, was cured 
by the entry of the remittitur by the plaintiff and the 
judgment of the trial court, exclusive of the sum 
thereof, was entirely authorized under the law. It is 
therefore respectfully submitted that as the appellant 
has not showm that he has been prejudiced by the al¬ 
leged defect in the verdict, but that any possible 
prejudice was cured by the filing of the remittitur and 
the entry by the trial court of judgment in accordance 
therewith, this appeal should be dismissed and the 
judgment of the lower court affirmed with costs to the 
appellee. 


Respectfully submitted, 

Joseph Y. Reeves, 

Attorney for Appellee. 


Wilkins Bldg. 
















